6 e

CGNTRACT’EXPIRATIGN DATE: The date the contract expires. This will be present
only if ‘a contract expiration date was provided on Form 471. This is not
applicable for tariff services.

SITE IDENTIFIER: This will appear only for FRNs listed in Item 16 of your Form
471. For public schools, the 12-digit NCES code you listed in Item 14 for this
school site will appear here. If there is no NCES Code for am FRN in Item 16, the
‘SLD-assigned entity number will appear here.

LI
PRE-DISCOUNT COST: &mount in Columm 10 .of Item 15716, Form 471, as determined
through the application review process. FPlease note that, during the Problem
Resolution process at SLD, the amount in Col. 10 of Ttem 15/16 may have been
corrected to conform to the information provided about Service Start Date and
Monthly Costs.

DISCOUNT PERCENTAGE APPROVED BY THE SLD: This is. the discount rate that the SLD
has approved for this service.

FUNDING COMMITMENT DECISION: This represents the total amount of funding that the
SLD is now reserving to reimburse service providers for the discounts for this
service through June 30, 2000. This figure may be different from the Estimated
Total Amnual Pre-Discount Cost (Col. 10 of Item 15/16) times the Percentage
Discount {Col. 11 of Ttem 15/16) in the 471 application. It may be lower because
of an adjustment determined appropriate by the SLD, such as of the discount
percentage, or a demnial of discounts .and, if so, the accompanying comment will
explain this difference. The difference may also reflect a reduction from the
request level made necessary by overall funding limitations, in which case the
rPanding Status" above will indicate "Partially Funded” or *Unfunded®. Whatever
amount is listed here, it is important that you and the service provider both
recognize that the SLD should be invoiced and the SLD may direct disbursement of
discounts on only eligible, approved services actually rendered.

FUNDING COMMITMENT DECISION EXPLANATION: This entry may appear to amplify the
comment in the "funding Commitment Pecision®, if the discount request for this
gervice is denied for reasons other than "Unfunded" or if the SLD determined that
some adjustment to the reguest level was appropriate.

RCOE
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FUNDING COMMITMENT REPORT FOR APPLICATION NUMBER: 0000148309

Funding Request Number: 0000299353  Funding Status: Punded

BPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: RUSD

Services Ordered: Intermal Connections {Shared)

Earliest Possible Effective Date of Discount: 0770171999

Contract Expiration Date: 04/30/2001

Pre~-discount Cost: $367,807.88 . ' g

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $246,431.28 - 471 approved as submitted

Funding Reguest Nuwber: 00002599354 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communicationg
Provider Contract Number: NVUSD

Services Ordered: Intermal Cennmections (Shared)

Barliest Possible Effective Date of Discount: 07/01/1999

Contract Bxpiration Date: 04/30/2001

Pre-discount Cost: $49,332.51

Digcount Percentage Approved by the SLD: €7%

Funding Commitment Decision: $33,052.78 - 471 approved as submitted

Funding Reguest Number: 0000299355 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: PSUSD

Services Ordered: Internal Connections (Shared)

BEarliest Possible Effective Date of Discount: 97/01/1999

Contract Expiration Date: 04/30/2001

Pre-discount Cost: $258,943.51

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $173,492.15 - 471 approved as submitted

Funding Request Numbetr: 0000299356 Funding Status: Funded

EPIN: 143010165 Service Provider Name: Spectrum Comminications
Provider Contract Number: CNUSD

Services Ordered: Internal Connections (Shared})

Earliest Possgible Bffective Date of Discount: 07/01/1999

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $501,442.85

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: §33%,966.71 - 471 approved as submitted

Funding Regquest Number: 0000299353 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: SJUSD

Services Ordered: Internal Connections (Shared)

Farliest Possible Effective Date of Discount: 07/01/1999

Qontract Expiration Date: 06/30/2001

Pre-discount Cost: $113,027.59

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: §75,728.4% - 471 approved as submitted

RCOE
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FUNDING COMMITMENT REPORT FOR APPLICATION NUMBER: 0000148309

funding Request Number: 0000299361  Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Commmications
Provider Contract Number: VVSD

Services Ordered: Internal Connections (Shared)

Earliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 06/30/2001 ’

Dra-discount Cost: 5466,577.26 P

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $312,606.76 - 471 approved as submitted

Funding Request Number: 0000299363 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communicaticons
Provider Contract Number: PVUSD

Services Orxrdered: Internal Comnections (Shared)}

Earliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $129,471.76

Discount Pergentage Approved by the SLD: 67% :

Funding Commitment Decision: $B6,746.08 - 471 approved as submitted

Funding Request Number: 0000299365 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: BUSD

Services Ordered: Internal Connections {Shared)

Earliest Possible Effective Date of Discount: 07/01/159%

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $316,498.11

Digcount Percentage Approved by the SLD: 67%

FPunding Commitment Decision: $212,053.73 - 471 approved as submitted

Funding Request Nuwber: 0000299367 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: MUSD

Services Ordered: Internal Connections (Shared)

Earliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 06/30/2001

Pre-discount {ost: $65,776.68

Discount Percentage Approved by the SLD: €7%

Funding Commitment Decision: 544,070.38 - 471 approved as submitted

Funding Regquest Number: 0000299368 Funding Status: Funded

SPIN: 143010165 Bervice Provider Name: Spectirum Communications
Provider Contract Number: RSD

Services Ordered: Internal Connectiocns (Shared)

Barliest Possible Effective Date of Digcount: 07/01/1999

Contract Expiration Date: 06730/2001

Pre-discount Cost: $57,554.60

Discount Percentage Approved by the SIbD: 67%

Funding Commitment Decision: $38,561.5%8 - 471 approved.as submitted

RCOE
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. FUNDING COMMITMENT REPORT FOR APPLICATION NUMBER: 0000148309

Punding Request Number: 0000299369  Punding Status: Funded

SPIN: 143D10165 Service Provider Name: Spectrum Communications
Provider Contract Numbei: DCUSD

Services Ordered: Interpal Conmections {Shared)

Rarliest Possible Effective Date of Discount: ©7/01/1999

Contract Expiration Date: 06/30/2001 ‘

Pre-discount Cost: $24,666.26 '

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $16,526.39 - 471 approved as submitted

Funding Request Number: 0000239370 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: DSUSD

Bervices Ordered: Internal Connections {Shared)

Earliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 0673072001

Pre-discount Cost: $468,554.51

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $313,931.52 ~ 471 approved as submitted

Funding Reguest Number: 0000299371 Funding Status: Funded

SPIN: 143016165 Service Provider Name: Spectrum Communications
Provider Contract Number: AUSD

Services Ordered: Internal Conpnections (Shared)

Barliest Possible Effective Bate of Discount: 07/01/1999

Contract Expiration Date: 0673072001

Pre-discount Coest: $283,609.77

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decigion: $190,018.55 - 271 approved as submitted

Funding Regquest Number: 0000299372 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: JUSD }

Services Ordered: Internal Connections (Shared)

Farliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $324,720.19

Discount Percentage Approved by the SLD: 7%

Punding Commitment Decision: $217,562.53 - 471 approved as submitted

Funding Reguest Number: 006002939373 Fundihg Status: Punded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: LEUSD

Services Ordered: Internal Comnections (Shared)

Earliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 0673072001

Pre-discount Cost: $275,387.68

Discount Percentage Approved by the SLD: 6€7%

Funding Commitment Decision: %5184,509.75 - 471 approved as submitted
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‘FUNDING COMMITMENT REPORT FOR APPLICATION NUMBER: 0000148309

Punding Request Number: 0000209174  Punding Status: Funded
SPIN: 143010185 Service Provider Name: Spectrufn Communications
Provider Contract Number: CUSD

Services Ordered: Internal Connections {Shared)

Barliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 06/30/2001

Pre-discount Cost: £261,022.12 ..

Discount Percentage dpproved by the SLD: 7%

Funding Commitment Decision: $174,886.16 - 471 approved as submitted

Funding Request Number: 00002992375 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: BUSD

Services OGrdered: Internal Connections (Shared)

Earliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 06/30/2001

Pre-discount ‘Cost: 35137,693.84

Discount Percentage Approved by the SLD: €7%

Funding Commitment Decision: $92,254.87 - 471 approved as submitted

Funding Request Number: 0000299376 Funding Status: Funded
SPIN: 143010165 ° Service Provider Name: Spectrun Communications
Provider Contract Number: BANUSD ‘

Services Ordered: Internal Connections {(Shared)

Earliest Possible Effective Date of Discount: 0770171999

Contract Expiration Date: 0673072001

Pre-discount Cost: $154,138.01

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $103,272.47 - 471 approved as submitted

Funding Regquest Number: 0000299377 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: PJUSD

Services Ordered: Internal Comnections (Shared)

Rarliest Possible Effective Date of Digcount: 07/01/1959

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $129,471.76

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $86,746.08 - 471 approved as submitted

Funding Request Number: 0000299378 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: PELEM

Bervices Ordered: Intermal Connections (Shared)

Earliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $65,776.68

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $44,070.38 - 471 approved as submitted

RCOE
Exhibit C
Page 8 of 9

Schools and Libraries Division/USAC Page 8 04./1.8/2000




FUNDING COMMITMENT REPORT FOR APPLICATION NUMBER: 00001483b9

Funding Request Mumber: 00002993739 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: TUSD

Services Ordered: Internal Connections (Shared)

Barliest Possible Effective Date of Discount: 0770171999

Contract Expiration Date: 0673072001 ’

Pre-discount Cost: 3267, 165.60 .

Digcount Percentage Approved by the SLD: &£7%

Funding Commitment Decision: §$175,000.95 - 471 approved as submitted

Funding Request Number: 0000299381 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Cemmunications
Provider Contract Number: MUSD

Services Ordered: Intermal Connections (Shared)

Earliest Possible Effective Date -of Discount: 07/01/1999

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $187,026.35

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $125,307.685 - 471 approved as submitted

Funding Request Nunber: 0000299382 Funding Status: Funded
SPIN: 143010165 Service Provider Name: Spectrum Communications

Provider Contract Number: JUSD

Services Ordered: internal Connections {(Shared)

Farliest Possible Effective Date of Discount: 07/01/1999

Contract Expiration Date: 0673072001

Pre-discount Cost: $589,804.18

Discount Percentage Approved by the SILD: &7%

Funding Commitment Decision: $395,168.80 - 471 approved as submitted
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December 2, 2003

Letter of Appeal

Schools and Libraries Division
Box 125 - Correspondence Unit
80 South Jefferson Road
Whippany, NJ 07981

Re:  Billed Entity Name: Riverside County Office of Education
Billed Entity Number: 143743
E-Rate Funding Year 1999-2000; FCC Form 471 Application Number: 148309
Schools and Libraries Division letter dated: October 3, 2003

Dear School and Libraries Division:

: The law firm of Best, Best & Krieger LLP represents the Riverside County Office of
Education (“RCOE”) in this matter and is filing this letter of appeal on its behalf. This appeal
concerns the letter sent to RCOE on October 3, 2003, from the Universal Service Administrative
Company (“USAC”), Schools and Librartes Division (“SLD”).' The SLD letter states that SLD
determined that funds were disbursed in error. The letter asserts that RCOE did not pay a portion
of the discounted charges for which it was responsible, and demands reimbursement of a portion of
the moneys paid to Spectrum Communications Cabling Services, Inc. (“Spectrum”), the service
provider forthe contracts in.question. SLID’s decision is based onits position that trade-in equipment
was over-valued, in part because SLD utilizes a later trade-in date than that used by Spectrum when
it valued the equipment. The SLD decision demands the repayment of $707,521.34 which was
allegedly erronecusly disbursed for the benefit of 16 individual school districts. A true and correct
copy of the letter decision from which RCOE appeals is attached hereto as Exhibit “A.” RCOE
appeals on the ground that any moneys found due and owing to USAC SLD should be recovered
from Spectrum, not RCOE.

RCOE is filing this appeal because SLD sent a copy of its decision letter to RCOE, and that
letter did not identify the party from which SLD was proposing to recover the allegedly wrongfully
disbursed funds. The letter does not demand reimbursement from RCOE or offer any authority

* RCOE is informed and believes that this same letter and request from the SLD was also
sent to Spectrum Communications Cabling Services, Inc. because Spectrum was the Service
Provider for RCOE and received direct payment from the USAC, SLD for the funding year at
issue.

RCOE
Exhibit D
Page1of 7



LAW OFFICES OF . . .

BEST BEST & KRIEG. ., LP .
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supporting an attempt to recover any portion of the allegedly erroneously disbursed funds from
RCOE. RCOE reguests that the SLD.confirm that it #s not seeking any reimbursement from RCOE.

'ifhe person who can most i-e_adily discuss this appeal with the SLD is:

John E. Brown
Attorney for Riverside County Office of Education
Best Best & Krieger LLP

3750 University Avenue, Suite 400

Riverside, CA 92507

Phone: (909) 686-1450
Facsimile: (909)686-3083
E-mail: JEBrown(@bbklaw.com

Factual Background

RCOE is a service agency which provides support for 23 school districts within
Riverside County. Assuch, RCOE may serve as an agent for the school districts in acquiring federal
and state funding,

In late 1999, RCOE filed a Federal Communications Commission (“FCC”) Form 470
application with USAC as a consortium, on behalf of its school districts, for E-rate Year 2 funding.
The fiscal year for which RCOE sought funding by that application was 1999-2000. After RCOE’s
FCC Form 470 application was approved, it was posted on the Internet as required by 47 CF.R.
section 54.504.

RCOE selected Spectrum from the interested vendors to be the service provider for the
county school districts. The decision to select Spectrum was based, in part, on the fact that Spectrum
had worked with many of the school districts as part of the county’s “Riverlink Project.”> Based on
its work in 1998 on the Riverlink Project, in which Spectrum supplied equipment to school districts,
Spectrum knew of the existing equipment and technology needs of many of the school districts. The
decision to select Spectrum also was based, in part, on the fact that Spectrum had experience as an
E-rate service provider. Based on that experience, Spectrum counseled RCOE and the school
districts that the districts could trade-in, and. Spectrumwould accept, existing equipment’ for the new

equipment.

%'The RCOE Superintendent’s goal of the Riverlink Project was to get a majority of
Riverside County school classrooms connected to the Internet.

3 Any equipment ‘traded-in was not purchased with' Umversal Service Funds (i.¢, non-E-
rate funded equipment ).
RCOE
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teolmology mstallataon The estimated ¢ in th : 71 were derived from meetings
between RCOE, Spectrum and thesahuoidlsﬂwt Tachnmlagyﬂtr@ctar;s or dtsmct. mployee(s;

responsibility for technology. At the meetings, each district explamed its present teclmo{ogy status
to Spectrum 30 that Spectrum could estamate the district’s eqmpment needs. - '

On or about April 18, 2000, RCOE received a Funding Commmnent Deci?sion Letter from
USAC which indicated that RCOE’s FCC Form 471 application was approved as submitted.. The
Funding Commitment Decision Letter indicated that each district would be responsible for paying
33% of the technology installation, while the other 67% would be paid directly to the identified
service provider — Spectrum — by USAC.

:Six-teen of RCOE’s school districts took advantage of Spectrum’s offer to credit trade-in
equipment value to meet some or all of their 33% match obligation. Those 16 school districts are
now the subject of SL.D’s request for recovery of allegedly erroneously disbursed funds. The 16
school districts are as follows: (1) Alvord Unified School District; (2) Banning Unified School
District; (3) Corona/Norco Unified School District; (4) Desert Sands Unified School District; (5)
Hemet Unified School District; (6) Jurupa Unified School District; {7) Lake Elsinore Unified School
District; (8) Menifee Unified School District; (9) Moreno Valley Unified School District; {10)
Murrieta Valley Unified School District; (11) Palm Springs Unified School District; {12) Palo Verde
Unified School District; (13) Perris School District; (14) Romoland School District; (15) Temecula
Valley Unified School District; and (16) Val Verde Unified School District.* Al other districts that
participated in Year 2 did not trade-in equipment, but instead made a cash payment for their 33%
match amount to Spectrum.

Although the application was filed by RCOE, each school district was individually responsible
for management of the funding and program implementation with the district schools. Each school
district dealt directly with Spectrum to identify its technology needs and to identify eqmpment to be
traded in. Each school district separately negotiated the ‘trade-in value, based in large part on
Spectrum’s expertise and knowledge in the technology industry and proposed trade-in valuations.
Eachschool district separately issued purchase ordersto Spectrum, using California’s Multiple Award
Schedule (“CMAS”) contracting procedure, to obtain the services and equipment ultimately ordered.
Given the very short time frame available to-proceed with the project for the school districts, RCOE
and the school districts had to rely on Spectrum’s experience implementing the district’s techaology
goals, awareness of the districts’ existing technology, knowledge of the fair market value of that

* RCOE was inforined that Corona/Norco Unified School District and Jurupa Unified
School District would both trade in old equipment and make a- cash payment to meet their 33%
match amounts.

-3-
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technology, and: evaluation of Gisrit needs regarding upgades. RCOE relied on the values that were

provided by Spectrum and agreed to by the school &&tmts with respect to both thetrade—m value '
and the scope and mst of each district’s: teclnanlogy nstall

- In or around October 2001, USAC engaged Arthur Andersen to conduct an audit of the
RCOE application. The audit was undertaken with the assistance of RCOE, the school districts and
Spectrum. Asa result of the audit, Arthur Andersen questioned the trade-in value placed on the used
equipment. Spectrum then commissioned anindependent appraisal of the trade-in equipment. Based
on the Arthur Andersen audit and using July 1, 1999 appraisal values from the Spectrum appraisal.
report, on or about October 3, 2003 USAC sent both RCOE and Spectrum a letter requesting
“Recovery of Erroneously Disbursed Funds” to both parties for the amount of $707,521.34.

The October 3, 2003 letter from the SLD alleges that the Universal Setvice Funding provided
to the 16 districts listed above was “erroneously disbursed” and provides the following explanation
to each district: i

“Disbursed Funds Recovery Explanation: After a detailed review of
documentation pertaining to this funding request the SLD has found
that a recovery oferroneously disbursed funds inthe amount of [dollar
amount differs for each district] is required. A bepeficiary audit
discovered that the service provider accepted trade-in for the non-
discounted share of services provided. This is permitted under the
rules ofthe Schools and Libraries Division Support Mechanism, as the
original equipment was not purchased with Universal Service Funds.

The valuation of the trade-in equipment must be based on the fair
market value of the equipment, Furthermore, the valuation date
should be the date that service provider took possession of the
equipment, but not earlier than the beginaing of the funding year. The
service provider has provided an independent appraisal of the trade-in
equipment. Using the July 1, 1999 value indicated in that appraisal,
it was determined that the trade-in value was -only [dollar amount
differs for each district], ‘which is {dollar amount differs for each
district] less than the non-discounted share of [dollar amount differs
for each district] that the applicant was -obligated to pay. Since the
applicant did not cover [dollar amount differs for each district] of their
portion of the chatges, the corresponding portion of these charges
paid by SLD must be recovered. At the 67 petcent rate of this

request, that translates to [dollaramount differs for each district]. As

4 result this amount of [dollar amount differs for each district]

determined to have been erroneously disbursed and must now be

recovered.”
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 the E-rate Year 2 funding at issue. However, to the extent that USAC seeks to: rectw any mnays
from RCOE, any amount sought shouldbe adjusted based on the extent that Spectrum is successfil
in. establishing a higher trade-in value than that reflected in the SLID decision.

In FCC Order No. 99291, the FCC directed USAC to adjust funding commitments made
to schools and libraries where disbursement of fands associated with those commitments would result
in violations of a federal statute. The FCC stated that it would seek payment from service pmvuiers
rather than schools and libraries because, unlike schoolsand libraries that receive discounted services,
service providers actually receive disbursements of funds from the universal service support
mechanism. (FCC Order No. 99-291, 18.)

In the instant action, although the SLD has not claimed that the allegedly erronsous
disbursement of funds is a violation of a federal statute, the principles articulated in FCC Order No.
©99-291 should apply. As an experienced technology service provider, Spectrum assisted the districts
in determining what technology was required, provided pricing for that technology as a CMAS
vendor, and provided what it represented to be the fair market value of all trade-in equipment.® The
districts relied on Spectrum’s superior knowledge and representations as to the vaiue of the trade-in
equipment when they made their ultimate decisions as to what new equipment to purchase and when
they determined the additional fanding, if'any, that was necessary to secure that equipment. Similarly,
RCOE relied on the information provided by Spectrum in preparing the application on behalf of the
school districts and representing that the school districts had secured access to all resources necessary
to pay the discounted charges for eligible services.

To the extent that SLD establishes that the trade-in values were overstated, Spectrum was
the party with superior knowledge as to the appropriate fair market vatue for the equipment. Further,
based -on ‘Spectrum’s assertion of experience and expertise as an E-rate funding service provider,
RCOE and the districts relied on Spectrum to have knowledge of the appropriate trade-in valuation

* A true and correct copy of FCC Order No. 99-291 is attached hereto as Exhibit “B.”

¢ As between Spectrum and the school districts, RCOE asserts that Spectrum is
contractually bound by the trade in value the parties agreed: upon’ and may not recover additional
funds from the districts.

-5
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Perris Union High School District (“Perris Union HSD™) and San Jacinto Unified School
District (“San Jacinto UUSD”) were both included in the RCOE FCC Form 471 consortium
application”, however these two districts chose not to participate after the RCOE applicationhadbeen
filed and approved ® RCOE is informed that Perris Union HSD and San Jacinto USD did not receive
any new equipment, and did not trade-in any egquipment to Spectrum, However, it appears that
Spectrum submitted invoices to SLD on behalf of these districts 'because both districts ate included
in the SLD request for recovery of erroneously disbursed funds. To the extent that Spectrum cannot
document that it actually provided the equipment to Perris Union HSD or San Jacinto USD, SLD
should direct any request for recovery concerning these two districts to Spectrum.

Palm Springs Unified School District (“Palm Springs USD”) also was included in the RCOE
FCC Form 471 consortium application®, but it did not utilize all of the funding it requested in the
application. RCOE is informed that Spectrum submitted invoices to SLD on bebalf of Palm Spring
USD for the fisll amount requested. To the extent that Spectrum cannot document that it actually
provided the full amount of equipment to Palm Springs USD, RCOE concurs that SLD should direct
any request for recovery of the excess claimed concerning that district to Spectrum.

M
1

7 For identification purposes, Perris Union HSD’s Funding Request Number is 299377
(approved and funded for $86,746) and San Jacinto USD’s Funding Request Number is 299359
(approved and funded for $75,728).

# RCOE provided this information to Arthur Anderson when it audited the RCOE
consortium application.
® For identification purposes, Palm Spring USD’s Fundmg Request Number is 2993 55
(approved and funded for $173,492.15.)
-6-
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Conclusion ‘i

Based on the foregoing, RCOE respectfully requests that the SLD reconsider or clanﬁf its

decision and expressly confirm that it is not g recovery of some or all of the allegedly
erroneously disbursed funds from RCOE or the: schoel districts.

If'your office has any: qﬁesnons regarding this matter, please do not hesitate to contact our
office at (909) 686-1450 or via e—mall at <JEBrown{@bbklaw.com> Thank you for your
cons:deratlon in this matter.

DATED: December 2, 2003

By: ;?V‘*’

Jols E. Brown U
Jennifer McCready )
Rina M. Gonzales

Attorneys for Riverside County Office of Education
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December 2, 2003

LETTER OF APPEAL
(Sent via ematl, facsimile and Federal Express)

Box 125 - Correspondence Union
80 South Jefferson Road
Whippany, NJ 07981

Re: Rewmy of Ermoneously Disbursed Funds
Funding Year 1999-2000
Form 471 Application Number: 148309
Applicant Name R O P - Riverside County

Dear Schools and Librecies Division:

Spectrum Communications ("Spectrum”) subsmits this letter to appeal the SLD's Recovery
Of Eroneously Disbursed Funds for the following Funding Request Numbers (the "FRNs" or,
individually, "FRN"): 299376, 299377, 299378, 299379, 299381, 299382, 299355, 299356,
299359, 200361, 299363, 299365, 299367, 2993 368, 299370, 299371, 299372 and 299373,

The Disbursed Funds Recovery Letter is dated October 3, 2003. The named applicant is
R O P Riverside County. Thal‘ormllﬂ.&pphcauonNunberislmw The Billed Entity
"Number is 143743.

Provided below is the contact information for the person authorized to discuss this appeal
ont behaif of Spectrum:

‘General Counsel
‘Spectrum Communications
226 N. Lincoln Avenue
Corona, CA 92882

Tel.: 909-371-0549

Fax: 909-2‘73—3 114

228 NORTH LINCOLN AVENUE « CORONA, CA 82882
(804a) 371-0548 « (800) 318-8711 » FAX {808] 273-3114

5L LG, 7137es
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| 1, PRELIMINARY STATEMENT

Spectrum, & privately held corporation founded in 1985, is & provider of information
technology products and servicss. The company's customer base is primatily the education
the B-Rate program since 1998, Since then, Spectrum has actcd as a service provider for
approximately 38 different school districs. '

R O P - Riverside County, also known as the Riverside County Office of Education
("RCOE"), is a service agency supporting Riverside County's 23 school districts and linking
them with the Califomia Department of Edacation. RCOE provides, among other services,
assistance 1o its member districts in the deployment and maintenance of network and
telecommumications services. There are approximately 6.1 miliion students enrolled throughout
Riverside County for the 200203 school year.

For E-Rate Funding Year 1999-2000, RCOE formed a consortium of its member school
districts for the purpose of applying for E-Rate discounts. On March 5, 1999, RCOE filed a
Form 470 (Nuriber 220160000227898) soliciting proposals from prospective service providers
for a range of E-Rate eligible products and services. After examining existing equipment which
RCOE consortium members intendod to trade-in to Spectrum for the purposc of providing its E-
Rate metching funds, Spectrum determined the fair market value of the equipment to be
$1,813,505.83. Spectrum then submitted a bid proposal in response o the Form 470 and RCOE
subsequently selected Spectrum as the service provider for the consortium. ‘On April 5, 1999,
RCOE filed a Form 471 (mumber 148309) evincing s acceptance of Spectrum's proposal and its
selection of Spectrum as its service provider for Funding Year 1999-2000.

By,
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The total pre-discount value of the agreement between RCOE and Spectrum sas
$5,495,472:20. RCOE was eligible for an E-Rate discount of sixty-seven percent (67%).
Consequently, RCOB and/or its consortium members were required to provide matching funds at
arate of 33% or:$1,813,505.83 total. In or arcund March, 1999, when Eand Spectrum
entered into the agreement for E-Rate services, the parties agreed that Spectrum would acceg, in
lieu of cash, the consortium equipment Spectrum kad valued at $1,813,505.83 as RCOE's
payment for the non-discounted portion of the contract price.

The SLD now contests the value of the trade-in cquipment RCOE provided as its
matching camponent, More precisely, the SLD contends that the approprinte trade-in value of
the equipment was its fir market value at the beginning of the funding year (July 1, 1999) and
not its fair market valas on the date RCOE and Spectram entered into the agreement for services
(March 1999). The SLD contends that the total fair market value of the consortium's equipment
on July 1, 1999 was $1,316,159. Consequently, the SLD seeks recovery in the amount of
$707,521.34. |

IL. THE DISBURSED FUNDS RECOVERY LETTER

The Disbursed Funds Recovery Letter, dated October 3, 2003, is & total of 22 pages.
Pages 1 through 4 describe the process for filing an appeal and also provide a guide to the
funding disbursement synopsis. Pages.5 through 22 each seek rocovery for a specific FRN. For
‘each of the 18 FRNs in question, the basis of recovery is the contention that on July 1, 1999, the
fistr market value of the trade-in equipment was less than the non-discounted share that the
applicant was required to pay. Specifically, for each of the FRNs, the Dlsbursed Funds Recovery
Letter statos the following:

“The valuation of the trade-in equipment must be based on the fair market
value of the equipment. Furthermore, the valuation date should be the date

INECEIVE
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the mwovmmkpowonoﬁhe eqnlpmem,bmnotearhutlun
the beginning of the funding year.”
Spectrum appeals the determiination by the SLD that the valuation date should be the date
the service provider took possession of the eqmpment, but no earlier than the beginning of the
Pages § through 22 of the Disbursed Funds Recovery Lotter reach a determination of the
value of the trado-in nquipmnm on July 1, 1999 for each of the FRNs. Specifically, for each of
the FRNa, pages 5 through 22 state the following:
*The service provider hes provided an independent appraisal of the trade-in
equipment. Using the July 1, 1999 value indicated in that appraisal, it was

determined that the trade-in value was only (amount waries by FRN), which
is{amount varies by FRN) less than the non-discounted share of (amount

varles by FRN) that the spplicant was obligated to pay.”

Spectrum appesls the determination by the SLID that the actual fair market value of the

squipment on fuly 1, 1999 was the value indioated in th independent eppraisal,
L. ARGUMENT -

The SLD hes determined thet the appropeiate valuation date for trade-in equiptment is the
gate the service provider took possession of the equipthent but no earlier than the beginning of
the funding year or, in this-case, July 1, 1999. Further, the SLD has relicd upon an independent
sppraisal Spectram provided in order to determine the value of the equipment on July 1, 1999,
These determinations are misguided and the SLD should cease its attempt to recover funds
disbursed pursuant to the FRNs.

Firstly, any agreement that contemplates &n equipment trade-in in lieu of cash must
assign a value to the equipment at the time of contract formation - not &t & later date. Otherwise,
the applicant will not know its payment obligations under the agreement. Furthermore, for

GEN]E
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Funding Year 1999-2000, the SLD required an applicant to enter an agresment and file a Form
471 by April 6, 1999, As aresul, it was impossible for RCOE and Spectrum to value the
equipment at the start of the fanding year (July 1, 1999) and still comply with the SLD's
requirement that the agreement be formed and the Form 471 be filed by April 6, 1999,

Secondly, it is mhemtly unfair to seek recovery from Spectrum for an incorrect
determination of the valuation date because no program rule or FCC guidance on this issue
existed at the time the transaction occurred. In fact, the SLD neither announced a rule nor sought
guidance from the FCC on this issue until the first quarter of 2003 - four years after the

Thirdly, although the independent appraisal Spectrum provided did value the equipment
inthe amounts indicated in the Disbursed Funds Recovery Letter, this appraisal is not more

guthoritative than Specirum's opinion becsuse Spectrum had first-hand knowledge of the actual
pieces of equipment in‘question. Further, the appraisal is less reliable than Spectrum's opinionat
the time it received the equipment because the appraisal is based upon informetion that is almost
four years old.

Lastly, if funds were, mfau,moneoualy disbursed as a result of the use of an incorrect
valuation date, the appropriate remedy is to require RCOE to pay Spcctrum the corresponding
non-discounted portion because this is what would have been required at the time of transaction
had tho parties known the correct valuation date. Alternatively, the SLD should scek full
recovery from the applicant alone because recovery from Spectrum will result in RCOE having
peic ot than itsrequired matching portion -  clear ruls Violation and an abuse of the E-Rate

EGEIVE]
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AN AGREEMENT FOR SERVICES - NOT THE DATE THE SERVICE FROYIDER TOOK

Wmmmmmmmjmﬂ 1999,

m&mmmmmqummemmmdumﬂwappﬂoammmmm

oement boflore the Form 471 is filed. This agreement necsssarily establishes the type and
amount of consideration to be paid for the goods and services purchased. Consequently, any

agrecament that contemplates the trade-in of equipment ia licu of a cash payment must assign a
valup to the equipment at the fime of contract foxmation - not ot & later dste. Otberwiss, the
parties will have no way of determining the actusl price in the contract and the validity of the
contract wotild be in.donbt. For this reason alone, the appropriate valuation date could not be

July 1, 1999 or, alternatively, the date Spectrum took poasession of the equipment.

Furthermore, the SLD's Funding Year 1999-2000 requirement that the spplicant cntor an
agreement with the service provider snd file Form 471 by Apeil 6, 1999 made it impossible for
RCOE and Spectrum o value the equipment at the start of the funding year (July 1, 1999):and
il comply with the roquirezeat that the agroement be formed and the Form 471 be filed by
April 6, 1999, The agreement between RCOE and Spectram necessarily defined the fype and
amount of consideration RCOE was required to pay and, therefore, had to assign a value to the
wode-in equipment. 1f the parties had waited until the start of the fanding year (July 1) to value
the equipsment, RCOE would have missed the desdline for fling its Fotm 471.

Afver carefully considering the type, amount and condition of the equipment held by the
RCOE consortium, Spectrum developed a proposal that would enable the consortium members
1o meet their technology plan objectives while, at the saime time, avoid & cash outlay. RCOE
reviewed this proposal:and found it to be the most cost-effective response to its Form 470.

However, before sigrocing to hire Spectrum, RCOE and/or its consottium members were required

"RCOE
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to obtain board appeoval of the propased contract with Spectrin, Tt woulid have been impossible
for RCOE and its member distiots to have obtsind bogrd spproval without firt describing in
detail the purchase price and the terms (including the amount of cash required) of the agreement.
B. IT IS UNFAIR TO ummmmms MATTER BECAUSE NO RULE OR
GUIDANCE REGARDING TRADE-IN VALUATIONS EXISTED EITHER AT THE TIME
THE PARTIES ENTERED INTO THE AGREEMENT OR ON Jury 1,1999,
1t is inherently unfair 1o seck recovery fromt Spectrum for an incorrect determination of
the valuation date because 1o program rule or FCC guidance on this issue existed at the time the
transaction ocourred. As evidenced by a March 3, 2003 email from Ed Falkowitz of the SLD o
John Price, CFO of Spectrum, neither Spectrum nor the SLD learned of any guidance on this
issue until four years afier RCOE and Spectrum reached fheir agreement. At the time RCOE and
Spectrum reached their agreement most of the rules or guidance surrounding trade-in equipment
addressed the issues of the original source of funds for the equipment and ity fair market value in

general. Specifically, the rules required equipment 1o be traded in at its fair market value and
prohibited & trade-in of equipment thai was purchased with B-Rate fands. ‘The rules were silcnt,
however, on which date the fair market value should be assessed.

The guidance provided in the March 3, 2003 email from Ed Palkowitz annownces a new
policy of which neither RCOE, Spectruin, nor the SLD were aware. If the entity charged with
administering the program and preventing waste, fraud and abuse did not anticipate the noed for
gusidance on this issus when it coutemplated allowing trade-ins, it is certainly unfair to expect the
applicant and the service provider to have done 80. Between the SLD, RCOE and Spectrum, the
SLD should bear the risk of the consequences of & new policy since it has the m:chujve
rosponsibility of admiinistering the program.

I RCOE
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o Moreover, it is unfar for & progtam pasticipan, exercising goox
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the ghsetice, as here, «msmmmmcm@mmawmmfm |
equipment valuations. Consequently, RCOE snd Spectram hnd no other recourse butto
should be valued at the time the agreement is formed,

Lastly, USAC's role of preventing wasta, fraud and atme i the program is severely.
andermined if program pasticipants are peaslized for acting reasonsbly in the absence of s tlear
rule or guidance on an issue. USAC should encourage participants to act ressonsbly and in good
:ﬁith-m:verthcnﬂumdlmrnnaaparﬁwﬂn.issue. To do-otherwise is 1o encourage waste,

C.  THEACTUALFAIR MARKET VALUE OF THE TRADE-N EQUIPMENT ON JULY 1,
1999, WAS NOT TRE AMOUNT INDICATED IN THE APPRAISAL, BUT RATHER THE

The appraisal which values the equipment at $1,316,159 as.of July 1, 1999, is not more
authoritative than Spectrum's opinion of the valus, Unlike the appeaiser who cotpiled the
report, Spectrum {i) had actually soid and installed the specific pisces of equipment at issue, (i)
was knowledgeable sbout the manner in which the equipment had been used and msinteined,
{1i{) was knowledgeable about the training and expertise of the staff who had been using the
equipment, and (iv) most importantly, knowledgesble shout the identity and needs of potentis]
buyers of the specific picces of equipment in question. As a result of this additional knowledge

which the appraiser lacked, Spectrum’s opinion on the value of the equipment at issue is |
MEGEIVE
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inherently more relisble than &n appraiser’s opinion formed four years after Spectrum's opinion.
Each of the aforementioned facts within Spectrum's knowledge caused Spectram to value the
eéuipment more highly than e party without those aots might. For thess reasons, USAC should
defer to Spectrum's asscssmient of the cquipment's value,
1 8 ‘bmmmmmwmmmmnmmm
N-DISCOUNTED PORTION THE APPLICANT 35 REQUIRED TO

PAY-OR, ALTERNATIVELY, FULL RECOVERY FROM THE APPLICANT OF THE
FRRONEQUBLY DISBURSED AMOUNT.

1f funds were, in fact, erroneously disbursed as a result of the uueofm incorrect
valyation date, the appropriate remedy is to require tho applicant to pay Spectrum the
mpmdmgmdimmd portion because this is-what would have been required ot the fime
of the fransaction had the parties known the appropriate valuation date. Given the ahsence of
bad faith by both RCOE and Spoctrum, no purpose is served by imposing the harsh penalty of e
full recovery against Spectrum. Instead, the SLD should scek to-obtzin the result that would
have occurred had 4 clear rulc defining the spproprizte valuation date been in place at the time’
the parties reached their agreement. Therefore, the SLD should require RCOE to pay Spectrum
matching fmds that are appropristc for the amount of E-Rate funds actually disbursed.

Furthesmore, Spectrum didnot receive USAC' final determination of the amount that
RCOE failed to pay for the non-discounted services until Spectrum reocived the Disbursed Funds
‘Recovery Letter dated October 3, 2003. Spectrum has scnt RCOE the attached invoice for the
remaining matching funds. In the event USAC determines ﬁmdswemmoneomly disbursed,
RCOE should immedintely be given an opportunity to pay the invoice from Spectrum.

Altermatively, if USAC denies RCOE the opportunity to psy for the remaining non-
discounted services, 17SAC should ssek the entire recovery from RCOE because recovery from
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‘which it is actually entitled. H&SWW&-MMM_WWM '
bave provided all of the servioes it was obligated to provide, but Speotrum will receive onlya
portion of the price it legally and reasopably charged ﬂ:thonservim This unreagonable and
unfair result will andermine the integrity of the program. A
' 1v¥, CONCLUSION
Based on the foregoing, USAC should immediately reverse its determination that B-Rate
funds were erroneously disbursed to RCOE for fimding year 1999-2000,

cmmc smwmns INC. DIR/A/
SPECTRUM COMMUNICATIONS

'-SLDbsm' . uncement remdmgdeadhmfoﬂ"ormﬂlfocrﬁmﬁngyw 1999-2000
'EmlllﬁomEdFalkbmtzdﬂodMuch'l? 2003

Invoice from Spectrum to RCOE dated December 2, 2003 S —
DEC 02 2003 1)
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Parm 474 Min
Mﬂ standards :

mm" Request ;_;-mmma :

Apply Oriling . L
Appcanit Porms Wave 10 is the End] Final Wave of Funding Top of Page  [ENEENNENG
Provider Forms Commitmants Avalisble {27277100%) 1» Samit

The Schools and Uibraries Division has issued its Tinal wave of
‘funding :ccommitment decisions for the 1998 program year,
This final wave means:

o Funding mmmltment decision letters will go-to the 6%
of in-the-window applicants who had not yet received a
decision from us. Information abeut thase funding
commitments is now posted on this Web Site
(www.sl.unlversaiservice.org/reference/indcommit.asp), | muw
and ‘appilcants should recetve their Jetters during the 1
fﬂllow!ng week. -

« Letters will :also go out to those applicants whose,
intermal connections requests were deemed “as yst
unfunded” untit this wave. Approved [nternal
connections raquests at the 70% discount level and

above will be funded; we will NOT have funds to
‘sccommodate internal connections requests at or below |
69% discount. ;

* ‘We now know definitively that we will NOT be able to
consider for funding any applications received outside

EEEDVER

BEC 02 2003 |V,

the 75-dav window. These appilcants will be notified

hitp://www gl.universalservice.org/whatsnew/1999/021999.asp 12/2/2003
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Februaty 1999 Amnouscements - Schools & Libraries (USAC

. page2of2

soon -.ofa_tii"iregreﬁ in this mwu

" 10 veateh mwwﬁlte krins&ucthmﬁ;!hm%
mwmmmmmtwmmtm

o (':ongratumm tn the tens of bhousmﬂs of trailblazlng
is, libraries, and consortia who are now celebrbting their
well- -deserved Year One E-rate successes. We know you wiil
Inspire your collengues who have not yet been raached by the
E-rate, and we look forward to serving both veterans and
nevwcarmers in Year Two. But both must act. Quickly: the
deadline Tor a1l Year Two appiications s Tast appr ng. ‘We
strongly recommend that you file your Form 470 so that it is
posted on the SLD Web Site no jater than March 5, 1999,
Keep the £-rate flowing for your school of Hibrary - file Form
470 I:oday! :

Naw mrah Functionl Service Provider Top of Page
Information by SPIN (2/24/1595)

The SLD hes added a new search function to the Provider
Area. ‘This "Service Provider Information by SPIN" search

- provides service providers with important Information
regarding the "post-commitment’ phase of the funding
process, Including:

o Status of the certification of service provider's SPIN

o Percentage of FRNs for which this company received 2
FCDL per Wave

o Dates Form 486 Notification letters sent to service
provider's SPIN

o Dates BEAR (Billed Entity Applicant Relmbursement)
letters sent to service pravider's SPIN

Wave 8 Reciplents of E-rale Fumling “Top of Poge
{2/20/1999)

Click here to download state reports on the Funding
Commitrnent Dacisions In Wave Nine, the largest wave of
letters released to dete. This Wave consisks of
-approximately 3700 funding commitment decisions letters o
totaling $323 milllion in E-rate funds, The Wave Nine release ;
pushes the total dollars committed to over $1.4 biRion, covers ||}
94% of applicants who filed within the E-rate application ‘
window, and, for the first time, extends funding to cover

Internal connections requests for applicants who qualify for a
discount level as low as 70%,
Enves A998 Aliwi B 5 A A =} Tarn mF mme
http://www sluniversalservice. org/whatsaew/1999/021999,asp 121212003
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10 BEAR Form Tips (2/12/199%) Yop of Page

1 you are armong the thousands of E-rate appiicants receiving:

® funding commitrnent decisions letter in Wave 8 (in the mall
now) or Wave 9 (scheduled for next wesk), you may be
preparing to fle a Billed Entity Applicant Rajmbursement
(BEAR) Form for the first time. Officlally known as FCC Form'
472, the BEAR Form 15 the tool you use to requast
reimbursement for E-rate discounts on approved services
you've slready pald for. The BEAR Form comes with your
funding commitment jetter; It's aiso avatlable on the Schools
and Libraries Divislan Web Site (www.sl.universalservice.org)
as:8 downloadable PDF file and as a type-in/print out form.

. Click here 1o read some reminders about how the BEAR
process works-and some Hps to make it work wel! for you.

Fact Sheet on Librery Consortis (2710n99%)  Top of Page

The Form 470 Guidance Section in the Reference Ares now
features a Fact Sheat on Library Canaartia.

‘Newl!l Typa-In / Prink-Qut Your Form 488 Top.of Page
(27571999}

The SLD has created a new application tool: a version of the
Form 486 that you can download from this Web Site, Bili in on
your computer, print out, and mall to us. This Form 486 is
virtuslly identical to the PDF {Partable Document Format) file
that has been available .on our Web Site, but now you can
enter information directly into the forin rather than just
printing out a biank ‘hard copy and then filling out the form by
hand.

Typs-In/Print Ou Form 486

Please note: This form does NOT electronicatly transmit
dets to the SL.D, but instead makes your completion of the
paper form easler and neater.

You must have Adobe's free Acrobat Reader 3.01 installed on
your computer in order to access the Form 486. Click here
for information on cbtaining this software, as well as specific
instructions for downloading the Form 486 from this Web

hittp:/Awww.sl.universalservice.org/whatsnew/1999/021999.asp
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Announcements -SM&”MHWSAC) me40f4

Site.

Please read SLD's "Helpful Hints" for using the new Type-In
and Print-Out Forms 470, 471 and 486,

Application Window Extended to April 6,  Top of Page
1999 (2/3/1999)

To give you more time to prepare your 1999-2000 E-rate
appitcation, and to Increase the chances that you'll have
heard a decision on your 1998 application before you need to
apply for Year 2, the Schools and Libraries Divigion {SLD) of
the Schools & Libraries {(USAC) has officially extended the
ciesing date of the Yaar 2 application window to 11:59 :p.m.
ET on April 6, 1999,

1n order to be considered "in the window," you must flle Form
470, wait 28 days, and then file Form 471 so that your entire
application, Including ail paper attachments and certifications,
is received by SLD by 11:59 ET on Aprll 6. Technically, this
means that the last day to flie Form 470 and compiete the
rest of the process within the window is ‘March 9-but you
wouild have to sign any new contracts, complete and sign
Form 471, and hand-deliver it to the SLD office in Lawrence,

- Kansas all on Aprii 6 if you waited that iong to file Form 470.
WE STRONGLY RECOMMEND THAT YOU FILE YOUR FORM 470
NO LATER THAN MARCH 5, 1999. Click here to begin filling
out your Form 470 online. '

The previous recommended Form 470 filing date was
February 5 for a window closing date of March 11. -

While this window extenslon gives you almost a month more
to start and complete your Year 2 application, we urge you to
begin filing as soon as possible. If you file your Form 470
Hiow, ‘you wiil:

o Avoid the heaviest traffic on our Web site .
' i | g ) and customer service

line (888/203-8100).

o Give our deta entry staff the apportunity to contact you
to resolve any problems with your paper applications.

e Allow yourself adequate time to complete your .
competitive bidding process and prepare your Form 471
with care. '

o Be among the eady Form 471 applicants to be reviewed
and acted upon aswea move toward funding
commitments for 1999-2000.

o Observe the Passover and Easter holidays that
immediately precede the April 6 deadline without

http://www.sluniversalservice.org/whatsnew/ 1999;02-!‘999.::3_]: 12/2/2003
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February 1999 Announcemerits - Schools & Libraries (USAC) Ppage 50f 5

having to worry about rushing your Form 471
application and attachments into overnight malt on
‘Monday, April 5.

‘For help filing your Farm 470 In 2 tmely fashion, please see
*Top 10 Reasons You Should Fila Yﬂur Year 2 E-

Application NOW" (at www,sl.u - L OG
on-demand, 800-959-0733, document #206) and the
Fforthocoming "Quick Tips for Filing Your Form 470 ~ Even If
You Don't ‘Have a 1998 Funding Letter Yet” .

‘Wave 7 Raclplants of E-rate Funding Yop.of Page
12/3/1999)

Click here to download state reports-on the Funding
Commitment Decisions in Wave Seven. This Wave consists of
‘1,500 funding commitment decisions istters totaling $140
molllion in E-rate funda. The averasge commitment In this wave
is over $93,300 per applicant.

More Waves to Comal (273/1999) Top of Page

With the Wave 7 commitments plus the number of applicants
notified that thelr reguests could .not be funded (due to
ineligible services or intemal cohnections below the discount
threshoid), SLD has responded to more than two-thirds of its
1998 in-the-window applicants. Approximately $760 mililon
has been commiitbed through Wave Seven, or about 40% of
the available funding,

Wave Seven is NOT the last wave of E-rate funding
comimitments for the year. It will be Tollowed by two to four
additional waves before the process is concluded. While wa
had hoped to make the vast majority of commitments by the
end of Janyary, and worked diligently tc do so, we are also
committed to providing detailed review of each application for _
compliante with program rules, as we agreed to do In the ?
coursa of our sudits by both the :General Accounting Office
and PricewaterhouseCoopers. Wa are completing our final
review of each application as quickly as wa can without
sacrificing assurance of program integrity, and have
continued to add staff resources to expedite the overall
review process.

Please watch the SLD Web Site (www.sl.universalservice.org)
and our Newsflash distribution for more Information about the
schedule of upcoming funding commitments. We are also
encouraging all current.and potential E-rate applicants to get
their 1999-2000 Form 470 in as soon as possible to begin the
E-rate process for Year 2,

Cantent Cost Modified: June 24,3003

http:/fwww.sl.umivirsalservice.org/whatshew/1999/021999.asp 127212003
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February 1999 Announncements - Schools & Libraries (USAC) page 6 of 6

Netd halp? You can contact ug toll free ot 1-888-203-8100.
Our houns of operastion are SAM tu 8PW, Eastern Time, Monday through *riday.
Awory ofhnd,mm. nunbun. mﬂt’hwm

;BE@ENE

| DEC ozzuua

By ==

http:/fwww.sl.universalservice.org/whatanew/1999/021999.asp 12/2/2003
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Morsiay, Mavch 17 msu 13AM

ce: PﬂhmG.u = McDonald

MMMNWWIMWWMMMMdMM 1 would appreciste it if you would review the
- gitached and lat-ms know if you ses ary lbgical or numesical ernors.

Additionally, we discussed the Mhmh ragard fo the sppriisal.

1, Theodghnleutmmmmommmo. You sxplained that this occurred becatise the original purchase was on ' bulk
contract with & substantial discount. m:wm&wmhhkmmmhudmm#mimwa :
commerciel customer. ]

2. The value for the W8-C1412A incressad betwesn 3/1/89 and 7/1/88. Ywnﬁmumilmpu-mutfermundm
for the part. _ _

‘You indicated that you asked these same questions of the appraiser and he gave you the explanation above.
Pioasa reply to this emall to-confiern my account of dur canversation.

ECEIVE]
DEC 0.2 2003 -

10/14/2003
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| Persuant to TJSAC"s October 3, 2003 request for recovery of erroneously
disbursed E-Rate funds relate to equipment trade-in valucs for E Rate
| funding year 1999-2000, we are sabmitting the enclosed invoice o RCOE

| see attachment for detail

'; ‘Bequipment it iransfar upos foosipt.of full peyment,

{ AR Srehos that awe past dise e séiect 10 finmmce changon st the rato of 1.5% |

Fuieeal Tax identificstinn Mo, 330662939

| Coalifornla State Contractars Licenss No. 713766 -
(C7 Low Voltags) 1 Tax

MMMMN 93577 ]
{Specialty Contractor) * { Preight

] -wWhm

$348,480.97
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

File No. SLD-148309
In the Matter of
CC Docket No. 02-6
Request for Review of Decision of the _
Universal Service Administrator FRN Nos. 299376, 299377, 299378,
' 299379, 209381, 299382, 299355,
299356, 299359, 299361, 299363,
2999365, 399367, 299368, 299370,
299371, 299372 and 299373

by

Riverside County Office of Education -
Riverside, California

S S i i N N S e S i S

DECLARATION OF RINA M. GONZALES

John E. Brown, Bar No. 65322
Jack B. Clarke, Jr., Bar No. 120496
Cathy 8. Holmes, Bar No. 188702
Rina M. Gonzales, Bar No. 225103
BEST BEST & KRIEGER LLP
3750 University Avenue, Suite 400
P. 0. Box 1028

Riverside, CA 92502

(951) 686-1450

Attorneys for
Riverside County Office of Education

April 26, 2004
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I,Rma M. G(mzales, declare asfollows

1. Tama mber of the California Bar, and am an associate at the law firm of Best _
Best & Krieger LLP, attorneys of record for Riverside County Office of Education (“RCOE™).
The matters set forth in this declaration are within my first hand knowledge and, if called as a
witness, | would be competent to so testify. '

2. On or about August 3, 2004, I received a voicemail message from Kristy ‘Caroll

((202) 263-1603), Associate General Counsel for the Universal Service Administrative Company
{“USAC”) responding to my previous inquiry regarding whether USAC would be issuing an
" Administrator’s Decision specifically addressing RCOE. 1 contacted Ms. Carroll after reviewing
the Administrator’s Decision on Appeal dated July 1, 2004. Ms. Carroll stated that USAC would
be seeking recovery solely from Spectrum Communication. She also informed me that RCOE’s
letter dated December 2, 2003 was considered 2 request for confirmation that recovery for the
alleged erroneously disbursed funds would be sought from Spectrum, the service provider, and
not RCOE. As such, RCOE’s letter was not considered as a separate appeal and USAC?S.LD

would not provide a decision letter to RCOE.

3. Based on Ms. Carroll’s clarification, I then notified RCOE that its involvement in
the appeal process was concluded.

I .declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that this declaration was executed ‘in Riverside, California, on

April 26, 2005. 1) . m /7

Rina M. Gonzales

‘RCOE
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Before the ‘ ‘ R EC E I V E l

FEDERAL COMMUNICATIONS COMMISSION | o
Washington, D.C. 20554 ~ SEP 03 2004

BEST BEST & KRIEGER

CC Docket No. 02-6

In the Matter of

Request for Review of Decision of the
Universal Service Adminisirator FRN Nos. 299376, 299377, 299378,
' 299379, 299381, 299382, 299355,
299356, 299359, 299361, 299363,
299365, 299367, 2993368, 299370,
299371, 299372 and 299373

by

* Spectrum Communications Cabling
_Systems, Inc.

REQUEST FOR REVIEW

Pierre Pendergrass

General Counsel

Spectrum Communications Cable
Services, Inc.

226 North Lincoln Avenue

Corona, CA 92882

(909) 273-3114

August 30, 2004
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In Mach 1999, R O P - Riverside County/ Riyerside County Office of Education

{“Riverside™) contracted with Spectrum Communications Cabling Systems, Inc. (“Spectrum”)
for a variety of semces offered through the universal service support mechammn for the schools
and libraries (“E-rate Program”). Consistent with FCC.and Program rules, Riverside traded in
certain equipment and applied the fair market value of that equipment to the non-discounted

portion of the services Riverside purchased from Spectrum

. Spectrum, based vpon its
considerable expertise in the purchase and .saie of new and used technology equipment,

- calculated the fair market value of Riverside’s trade-in equipment as of March 1999, which
served as consideration in the parties’ contact. Spectrum’s valuation of the equipment was later
substantiated through an independent appraisal.

Four years after valuable E-rate smﬁicés were funded by USAC and p‘rbv;:ided by
S‘pectruin_, the SLD and USAC now contest the E-rate funding granted to Riverside based upon
the date of the fair market véluation for the traded-in equipment. ‘Specifically, the SLD and
USAC claim, based upon a new Program rule that was adopted years after E-rate services were
rendered to Riverside, that the trade-in equipment should have been valued at the time the
equipment changed hands or on the first date of the applicable E-rate funding year (July 1, 1999),
not when the parties entered into their contract {March 1999).

Riverside and Spectrum complied with all applicable FCC and Program rules that were
effective in 1999. At that time, there was little gnidance available to E-rate participants
regarding the timing of fair market valuations, or valuation methodologies, for trade-in

equipment under the E-rate Program. The only policies then in effect required equipment to be

RCOE
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tmdedmatns fanva‘uaanﬂpmhabﬂzdtheuade—mofeqmpmmtﬂmthmibm

mpii ed w:nth of these |

- _prewmuslypumhasedusmgl’mfmds chrmdeand&wctmme_

Spectmm wete prech1ded from. estabhshmg the fais markct value of mvmﬁe's equipment asof -
the date of’ contact formatlon, In 1999, when Spectmm and Riverside mtcwd mto their

' af, there was no FCC or B g:mdance that addressed when the fan' ma‘fket value of
traded-m eqmpmem shoxﬂd be detemnned and: such formal gmdance snll does not ex;st today
(except in the case of equipment that is valued using a 3-year depreciation analysjls). Spectrum
only became aware of a potentially new SLD Program rule in March 2003 '-Whén Mr. Falkow;tz
of the SLD contacted Spectrmn about the trade-in value of Riverside’s 'Equipmeni. Fa]lmw:tz
asserted that the FCC had provided the SLD with informal guidance rcgardmg trade-in values
‘which indicated that the fair market value of traded-in equipment could be calculated using the
rebuttable presumption that equipment has a useful Life of three years. This informal guidance
did not direct the SLD to create a new Program rule regarding the timing of fair market
valuations for traded-in equipment. It appears USAC has made a policy and created the
equivalent of new guidelines regarding the timing of valuations for traded-in equipment in
violation of its charter. |

The SLD and USAC further exceeded their authority when they applied a new, later-

adopted Program rule reganting the timing of fair market valuations for trade-in equipment to E-
rate services that were provided years earlier, in 1999-2000. It is a basic tenet of American
jurisprudence that new precedent is only applied prospectively. The Commission has long

acknowledged this, concluding specifically in the context of the E-rate Program that new policies

n - RCOE
Exhibit G
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and rules apply to applicants on a going-forward basis. It is unreasonable for Riverside and

Spectrum, exercising good fith and complying with Program rules and general principles of
contract law, to be penalized for acting reasonably under tﬁe circumstances it 1999, especially
'when there was no contrary FCC or Program guidance regarding the date upon whlch the fair
‘market value of equipment should be established.

If the FCC concludes that E-rate funds in this case were erroneously disbursed, such
‘monies should be recovered from Riverside because it would not have paid for the entire non-
discounted portion of the E-rate services it obtained. The Commission has instructed USAC that
beneficiaries of any FCC or Program violation should be liable for any reimbursement. The
harm from rescinding the monies allocated to Riverside in this case, however, far outweigh any
benefit. Accordingly, Spectrum, on behalf of Riverside, requests that the FCC waive any rule

violation sp that Riverside is not irreparably harmed in this case.

11 RCOE
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'-InﬂaeMaﬁemf | P

_ cer No. 92-6

Request for Revww of: Declslon of the - '

Universal Service Administrator FRNNQS 2993?6 299377 299378

' : 299379, 299381, 299382, 299355,

' 299356, 299359, 299361, 299363,
299365, 299367, 2993368, 2993’70 :

_ 2993?1 299372 and 299373

by

_ Spectmm Communications Cablmg
_Systems, Inc _

REQUEST FOR REVIEW

Spectrum Communications Cabling Systems, Inc. (“Spectrum”), pursusnt to Section
54.719(c) of the Comlni:SSiIOIfS?m]eS,l submits this Request for Review seeking reversal of a
decision of the .Admj-nisﬁator of the Universal Service Administrative Company | |
(“Administrator” or “USAC respectively), issaed on July 1, 2004,” denying Spectrum’s
December 2, 2003 Letter of Appeal (“Appeal”).’ Spectrum’s Appeal sought reversal of a
“Recovery of Erroneonsly Disbursed Funds” letter '(“Racovéry Letter”) issued by USAC’s
Schools and Libraries Division {*SLD™).on October 3, 2003, secking to rescind more then

$700,000 in foderal funding that was awarded to R O P - Riverside County/ Riverside County

147 CFR. § 54.719(c).

2 etter from the Universal Service Administrative Company to Pierre F. Pendergrass, General
Counsel, Spectrum Communications Cabling Services, Inc. (July 1, 2004) (“Administrator s
Decision on Appeal”), attached hereto as Exhibit 1.

3 Letter from Pierre F. Pendergrass, General Counsel, Spectrum Comnnmications Cabling
Services, Inc., to the Universal Service Administrative-Company, Schools and Libraries Division
(Dec. 2, 2003), attached hereto as Exhibit 2.

'RCOE
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msmspmﬁaanymkmmwmr! oetran |
SLD contends is relsted to the difference between the fiir market vaiue of Rwets:&e’s sdedn
equipment as of March 1999, when Riverside and Specu'um formed thmrsagre:ement for E-rate
services, and the fair market value of Riverside’s trade-in equipment as of July 1, 1999, the
beginning of the 1999-2000 funding year. The SLD contends that Spec:’tmm should have |
awemd the fair market value for the trade-in equipment as of July 1, 1999 basedupona
Program rule that was adopted by the SLD roughly 3-4 years afier the funding year in question.
Spectrum and Riverside followed all FCC and Prog:am Rules related to trade-in eqult that
were applicable in 1999 (i.c., the. eéﬁaent was traded for E-rate services at its fair market
value, and the equipment was not previously purchased using E-rate funds). The fair market
value assessed for Riverside's trade-in equipment in 1999 év'as-conﬁ:med by an independent
apprmsal performed in 2003. In the absence of specific FCC or USAC guidance in 1999
regarding the timing of dctenmmné the falr market value of trade-in equipment, the parties
foliowed well established principles of contract law and valued the trade-in equipment, which
‘was essential consideration for the E-rate services, at the time of contract formation. |
"-if'he Commissien should overturn USAC’s decision and direct the SLD to withdraw the
Recovery Letter because: (1) Spectrum and Riverside complied with all FCC and Program rules
tegarding trade-in equipment that were in effect in 1999; (2) the SL.D and"U'SAC exceeded their
authority when they adopted a new policy that precludes calculating the fair market value of

traded-in equipment at the time Program participants enter into a contract for services; and (3)

RCOE
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the SLD and USAC excecded their authority by applying this néw policy retroactively to
1. SPECTRUM’S INTEREST IN THE MATTER PRESENTED FOR REVIEW,

Pursuant to Sectwm 54.719 of ﬂl‘e FCC’;s r;ui_es,# an)’ party aggrieved by an action taken by
the SLD or the Administrator may appeal that decision, including service providers and
applicants. Spectrum is an interested party in this case because it is the service provider to whom
the SLD issued the Recovery Letter seeking to recoup more than $700,000 in E-rate funding,
1L STATEMENT OF FACTS. |

A.  Riverside’s Request for Funding and Resulting Agreement with Spectrum.

Spectrum, a privately beld corporation founded in 1985, is a provider of information
technology __products‘and services. The company’s customer base consists primarily of the
-education market, public sector agencies and large healthcare facilities. The compény has
participated in the E-rate Program since 1998, during ‘which time Spectrum has acted as a service
provider for approximately 38 different school districts.

Riverside is a service agency supporting Riverside County’s 23 school districts and
linking them with the California Department of Education. Riverside provides, among other
services, assistance to its member districts in the deployment and maintenance of network and
telecommunications services. Approximately 6.1 million students were enrolled in Riverside
County in the 2002-2003 school year.

Riverside formed a consortium of its member school districts for the purpose of applying
for E-rate Program discounts in _e 1999-2000 funding year. On March 5, 1999, Riverside filed

a Form 470 seliciting proposals from prospective service providers for a range of eligible E-rate

447 CFR. § 54.719.
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products and services. Consistent with Program rules, the Riverside consortium members
mtended to “trade-in” certain eqmpmem owned by Rrvarsttde as consxderahan far Rwermde s

non-discounted pamon of the E—rate services it Was.@e ki '

: Spectmm subm:tted abld pmpcsai inmspunse o Rwers:de s Form 4743 mad Raversade
subsequently selected Spectrum as the service provider for the consortium. In the absence of
specific FCC or USAC guidance on the timing for determining the fair market va.lue of the umla-
in, Spectrum assessed the fair market value of the equipment as part of the initial “bid and ask”
process at the timé of contract :f'éation.

Spectrum calculated the fair m?rket value of Riverside’s equipment, based upon its
considerable expertise in the purchase and ,séie of new and used technology equipment in the
Riverside market. Specifically, Spectrum: (i) had previously sold and installed the specific
pieces of equipment at issue; (i.i) was knoWledgeable about the manner in which the equipment

. had been used and maintained; (iii) was knowledgeable about the training and expertise of the
staff who had been using the equipment; and (iv) most importantly, 'h'ad detailed lmc;wledge
about the identity and needs of potential buyets of the specific pieces of equipment in question,
As discussed in further detail below, Spectrum’s valuation of the equipment at the time the
parties entered into their agreement in March of 1999 was subsequently substantiated by an
independent third-party appraiser.”

On April 5, 1999, Riverside filed a Form 471 evincing its acceptance of Spectrum’s

proposal and its selection of Spectrum as its service provider for the 1999-2000 funding year.

5 See Appraisal Report for Spectrum Communications, DMC Consulting Group (Mar. 2003),
attached to Memorandum from Robert Rivera, Spectrum, to Ed Falkowitz, Schools and Libraries
Division (Mar. 15, 2003) (“Appraisal Repost™), attached hereto as Exhibit 3. The appraiser, in
fact, concluded that Spectrum’s valuation in March 1999 ‘was slightly /ess than the fair market
wvalue of the equipment :at that time.

RCOE
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The cighteen funding request numbers (“FRNs™) identified in the case caption above are
associated ‘with Riverside’s and Spectrum’s agreement. The total pre-discount value-of the
agreement for all E-rate services between Riverside gnd Spcctrum was $5,495,471.70. As
calculated on the Form 471, Riverside was eligible for a Program discount of 67 percent.
Consequently, pursuant to Commission and Program mules, Riverside and/or its consortium
members were requlred to pay 33 percent, or $1,813,505.66, of the total contract price. Seme
consortium members later decided to retain their equipment and, instead, pay their portion of the
contract price in-cash. The total amount of cash paid to Spectrum was $155,996.21. The
remaining portion of the purchase price owed by Riverside was paid by traded-in equipment.

B. USAC Upheld the SLD’s Determination that the Trade-In Equipment was
not Valued Appropriately.

The SLD contended that the fair market value of Riverside’s traded-in equipment was
iess than Riverside’s ﬁon-discounted share for services purchased through the E-rate Program,
based upon the date the equipment was valued. USAC, upholding the SLD’s determination,
stated that: |

[TIhe trade-in amount was based on the value of the equipment at the time
of the coniract, which was before the start of the funding year and several
months before Spectrum was set to take possession of the equipment.
‘Spectrum provided an independent appraisal indicating the FMV [fair
market value] of the equipment as of July 1, 1999. SLD has accepted this
appraisal and determined that the recovery amounis should be based on
the date that Spectrum took possession of the equipment, but no earlier
than the first day of the funding year.

The FCC has directed USAC “to adjust funding commitments made to
schools and libraries where disbursement of funds associated with those
commitments would result in violations of a federal statute™ and to pursue
collection of any disbursements that were made in violation of a federal
statute.®

S Administrator’s Decision on Appeal at 2.
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USAC agreed with the SLD that the appropriate date for valuing Riverside’s trade-in

equipment was the beginni

g of the 1999-2000 fanding year (July 1, 1999) and not at the time
Riverside and Spectrum entered into an agreement fog E-:éte services (March 1999). Usinga

| vamluaﬁoﬁ-date of July 1, 1999, USAC contends that the total faa:market vatue of ﬂ;e
consortium’s equipment was $1,316,159.7 'I'hls value was based upon a third-party appraisal,
which was requested by the SLD as part of an audit in 2003. USAC neglects to that it
also has an independent appraisal of the fair market value of the trade-in cquipmém as of
contract formation, March 1999, and that this valuation shows that Spectrum’s appraisal of the
value of the trade-in equipment in March 1999 was the fair market value as required by Program
rules that were in effect in 1999. Also, contrary to the Administrator’s Decision on Aﬁpeal,
there was no violation of a federal statute in this case, and there certainly was no violation of any
applicable FCC or USAC statute, rule or guidance with respect to trade-in equipment that was
applicable to Spectrum and Riverside in 1999. The parties =complicd-vﬁth all known rules, laws
and statutes. .

In March 2003, four years after approving Riverside’s funding, after valuable E-rate
services were provided by Spectrum and received by Riverside, and paid for, in part, through the
fair market value of Riverside’s trade-in equipment, £d Falkowilz, an SLD account manager,
contacted Spectrum stating that it was conducting an internal audit regarding the trade-in value

of Riverside’s-equipment. To assist the SLD in its investigation, and at the SLD’s request, an

7 Under USAC’s calculations, the total amount of matching funds that should have been paid by
Riverside was $1,472,155.21 ($1,316,159 in equipment, plus $155,996.21 in cash). Based upon
Riverside’s 67 percent discount, the payment of matching funds in the amount of $1,472,155.21
would entitle Riverside to an E-rate discount of $2,988,921.18. USAC previously disbursed
$3,681,966.04, which is $693 ;044 .96 more than it believes it should have disbursed
($2,988,921.18 in actual disbursements minus $1,472,155.21 in alleged appropriate
disbursements). Inexplicably, however, the total amount USAC seeks to recover is $707,521.34
—not $693,044.96.
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